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use?
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"comparable to 
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serves the 
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to the use for 
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research" *
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memorisation?
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Overriding interest 
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Training Large Language Models pursuant to Swiss Law

The flow-​chart only reflects requirements that are specific to a particular 
source of training data. More preconditions apply that are not covered here.

Yes

Yes

Yes

Contract includes binding 
terms of use, i.e. that 
were accepted in the 
context of a contract or 
registration (but not just 
by visiting a website)

Intended use means the 
use for training in the 
project at issue.

Again, use means the use 
for training in the project 
at issue.

This also would be a yes if the 
data may not appear in the 
output, even if this is not 
expressly regulated under a 
confidentiality clause

Note: These 
boxes indicate
the applicable 
legal basis for 
using the data

Will it be possible to 
prevent verbatim 

memorisation?

Will it be possible to 
prevent content 
memorisation?

No

Yes

Yes

This refers to memorising unique 
concepts that could identify the 
work that has been used for 
training even if the work is not 
preproduced verbatim

This includes where the 
publication was made with 
the right's owner consent

Disregard whether there are 
any metatags or similar opt-​
outs for machine learning; 
however, if a registration is 
necessary, then this is not 
freely accessible.

Consider metatags and other opt-​out 
measures that are intended for crawlers; the 
objection may be limited to machine 
learning, or more generally against any kind 
of crawlers/scraping.

This refers to entities 
that are fulfilling a 
public service and, 
therefore, regulated 
more strictly under 
data protection law.

Mostly applies to company secrets and other proprietary data Applies copyrighted works

Applies to personal data

"individual 
characteristics of 
the original work 
have sufficiently 
faded within the 

model"

"the knowledge in 
the model has a 
sufficient inner 
distance to the 
original work"

No or YesNo or Yes

Not a computer 
program? Goldfish 
loss for works sold?

Yes, both are true

"the training does 
not create a copy 

of the work within 
the model and is 
thus not a legally 

relevant act"

Code of a computer 
program?

No

This only refers to the actual training of 
the model. The pre-​processing of 
training data is only covered by the 
arguments that contain a "*". Also, the 
output of the model and its use can still 
violate copyright. 

The "Goldfish" loss ensures that no 
complete or nearly complete works 
are processed (relevant if the work 
is still in commercial trade)

A fee will have 
to be paid

Yes

Yes

Note: This can also 
take into account 
efforts necessary to
have personal data 
cleaned from data 
used for training

either one is not true


