
Green:
If your data processing is otherwise 
compliant, your planned marketing 

activity is probably, too.

Amber:
The local law aspects need

to be checked. Ask a
specialist to do that.

Red:
Not compliant, do not do this until 

adjusted appropriately or a 
specialist has approved this.

Opt-​in (2):
Did the recipient actively (e.g., by ticking a box) 
accept to receive this specific type of marketing 
communications including the use of profiles, 

tracking, etc. (if any)?

No

Start:
You wish to write to 

individuals 
electronically

Marketing:
Could it be argued that you (also) try to 

promote either your sales or your 
business with the communications?

Solicited by recipient:
Has the communications been

requested by the individuals (e.g., in 
response to an inquiry)?

Targeting existing customers:
Is your marketing communications

targeting existing customers (e.g., buyers of 
your products/services, registered users)?

Soft Opt-​in (1):
Have the contact details been collected in

the context of the sale of the product or service 
or when the contract was concluded?

Yes

Opt-​in (1):
Has the recipient consented to receiving the 

marketing communications by making a clear 
affirmative action (e.g., ticking a "consent box")?

Legitimate Interest Assessment (LIA):
Is there anything that the recipients could 

consider disturbing, an invasion of privacy or 
anything that could negatively impact them?

Yes

Advanced Techniques:
Are you using advanced targeting or 

personalization techniques(e.g., creating 
profiles based on individuals' online behavior)?

No

Option to opt-​out (1):
Do you provide an option to opt-​out with 
every communications that is easy to find 
and use (e.g., an unsubscribe link at the 
end of the message you intend to send)?

Local Law (2):
Have you ensured to follow these 

stricter/additional requirements for such 
marketing communications (if any)?

Yes

No

Service Communications (1):
Will the communications also

contain service elements (e.g., order 
confirmation, satisfaction survey)?

No

Yes

Soft Opt-​in (2.1):
Did the recipient previously reject receiving

(such) marketing communications from you?

No

Yes

Opt-​in (3):
Was the recipient informed about what

you will be doing with his/her personal data 
(e.g., marketing, personalization, tracking)?

Opt-​in (4):
Was the recipient free to accept or not to 

accept (i.e. the consent was neither mandatory 
nor was the consent "tied" to something else)?

Opt-​in (5):
Was the recipient or his/her e-​mail-​address 
authenticated when giving his/her consent?

No

"Double Opt-​in" (5.1):
Will an e-​mail be sent to the recipient's

e-​mail address with the sole content
being a confirmation link?

No

Yes

Yes

Yes

Yes

Yes

No

No

No

Service Communications (2):
Will the marketing element only be a 

subordinate part of the communications 
compared to the service element?

Yes

Soft Opt-​in (2.2):
Even though the recipient did not reject, was 

he/she informed at the time of the sale or 
conclusion of the contract, that he/she can 
object to the marketing communications?

Yes

"Double Opt-​in" (5.2):
Will the recipient only get added to the mailing 
list if the recipient has clicked the confirmation 

link in e-​mail ("double opt-​in")?

Yes

Option to opt-​out (2):
Will the opt-​out process really work 

(i.e. has it been tested) and result in no 
further communications to the person?

No

Local Law (1):
Have you checked whether the
applicable local law has stricter, 

different or additional requirements?

Yes

Yes

No

Marketing Communications
Legal Checklist

Yes

Version 12.12.2022

.
Project:

Assessor:

Date:ePrivacy Directive, 

GDPR, Swiss law

Responsible:

Soft Opt-​in (3):
Is the marketing limited to your own products 

or services?

Soft Opt-​in (4):
Is the marketing limited to similar products or 

services as you have sold these recipients?

Yes

Instructions:
Fill out this flowchart for each of your marketing communications activities separately (e.g., 
customer newsletter, event or product announcement). Start at the top left, answer the question, 
check the answer (for documentation purposes) and follow the arrow to the next question.

All rights reserved. May be freely distributed/used unmodified (except for the insertion of contacts in the 
fields). This is information, not legal advice. Authors: David Rosenthal, drosenthal@vischer.com; David 
Koelliker, dkoelliker@vischer.com  Updates: www.rosenthal.ch

Questions?
dataprivacy@vischer.com

No

Yes

Yes

No

Additional Swiss Law requirements: For marketing calls via telephone 
please check the Act on Unfair Competition (which also regulates 
electronic marketing communications as described in this document). 
According to the Act, it is not permitted to make marketing calls to a 
phone number that is either unlisted in the official phone directory or is 
marked with a "star" in the directory. However, this rule does not apply 
to marketing calls made to pre-​existing customers or those who have 
consented to receive such calls. Also, marketing calls may only be made 
from a valid Swiss and listed and identifiable phone number. Beyond 
that, the provisions of the Swiss Data Protection Act have to be 
complied with, meaning that phone numbers and other contact data 
may only be used if such use has been evident to the person at issue at 
the time of collection of their data and the person has not objected. 
Also, in regulated industries, check special regulations for further 
marketing restrictions.

For other countries, see, for example, Linklaters' "Data Protected" 
spanning 55 jurisdictions at https://bit.ly/3WdF1dH

Yes

Yes

Transparency regarding sender:
Can the recipient clearly see that the 

communications are made by you or on 
your behalf (i.e. are your company name 
and your contact details included, a valid 

sender address is used)?

Yes

No

No

No

No

No

Yes

No

No

No

No

No

Yes

https://bit.ly/3WdF1dH
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